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SUMMARY

Por purpose. of calculating rate. for co~etitive

systeas under the competitive rate differential

calculation, the Commission should exclude, or give less

weight to, rate data submitted in response to the

co..ission's rate survey by cable syst... that the

ca.ais.ion identified as havinv peR8tration rates of

le•• than 30 percent. The 1992 Cable Act does not

reguire the Commission to include rate data for such

cable systems in calculating' the competitive rate

differential. In fact, the 1992 Cable Act makes clear

that Congress viewed such cable syste.. as having undue

marketpower it they do not tace competition from another

multichannel video programming distributor. To the

extent that the Commission believe. it must take into

account rates charged by cable systems with less than 30

percent penetration rates, the Commission, at a minimum,

must discount such rates in determining the competitive

rat. ditterential since a disproportionate number of

th.s. cable .ystems serve smaller tranchise areas, which

the Commission found have higher costs than systems

serving larger franchise areas.

Cable operators should be required to immediately

comply with any further rate reductions the commission

orders as a result of a recalculation of the competitive

rate differential as suggested above.

(i)
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In the Matter of

Rate Requlation

Iapleaentation of Sectiona of
the Cable Television Conauaer
Protection and competition
Act of 1992

•

REceiVED
.. , 71991

Before the
FEDERAL COMIWBICA'1'IOMS COIIIIISSION ~CCIIM'__CClIUJI'QM

Washington, D.C. 20554 (ffU(f'fHEEcETMW

)
)
)
)
) MN Docket No. 92-266
)
)
)
)

---------------)
TO: The Commission

FURTHER COIIKDlTS OF THE
NATIOHAL ASSOCIATION OJ' TRLICOI8I"oJI(ICATIONS

OFPICERS AND ADVISORS, UlfITJm STATES
CONFERENCE OF MAYORS, AND THE )lATIONAL

ASSOCIATION 01 COtllfTXIS

The National Association of Teleco..unications

Officer. and Advisors, the united state. Conference of

Mayors, and the National Association of Counties

(collectively, the "Local GovernaentsM)l hereby submit

the.e further comments in the above-captioned

proceeding.

1 The National Association of Telecommunications
Officers and Advisors represents local franchi.ing
authorities in more than 4,000 local franchi.e
jurisdictions, which collectively regulate cable
television systems that .erve an .sti..ted 40 million
cable subscribers. The u.s. Conference of Mayors
represents the .ere than 950 cities with popUlations
exceeding 30,000 residents. The National Association of
Counties represents the approxiaately 2,000 counties
across the nation.
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The Federal Communications coaaission

(MComai••ionM) seeks comment on whether it aay exclude,

or give le•• weight to, rates charged by cable systems

with penetration rates of 1... than 30 percent in a

franchi.e area in calculating the ca.patitive rate

differential between cable .ystem. sUbject to Meffective

ca.patition,M as defined in section 623(1), and those

systems that are not sUbject to such competition. 2 The

Commission noted that when it counted cable systems with

less than 30 percent penetration as comPetitive systems,

it calculated a competitive rate differential of only 10

percent. Report and Order at , 560. When such cable

sy.tem. are not counted a. competitive cable .yste•• ,

the competitive rate differential almost tripled, going

from 10 to 28 percent.

Local Governments believe that the commission may

exclude, or give less weight to, rate data submitted in

response to the Commission's rate survey by cable

systems that the Commission identified as having

2 RGQI't aIMS QJ:d,er aDd Hotic;;a of Prqpgll4 Rulnoting In
the 14tt" of Iaple.pt:atiQD of SactiQM of the Cable
Televi.iop CQDIumar froteetiAn ADd cqapatition Act of
1992; BAte lequlatiQD, MN Docket No. 92-266 (rel.a.ed
May 3, 1993) (MReport and OrderM) at , 562.
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pen.~ra~ion r.~.. of 1••• than 30 percen~ for ~he

followinq rea.on.:

Pir.~, ~h. Cable Televi.ion Con.umer Pro~ec~ion

and coape~i~ion Ac~ of 1992 ("1992 Cable AC~")3 doe. no~

require ~he Commi••ion ~o include ra~e data for cable

.y.t... with low penetration rate. in calculatinq the

coape~itive rate differential between coapetitive and

noncoapetitiv. cable .y.t.... In fact, the 1992 Cable

Act .ake. clear that Conqres. considered only cable

.y.tems facing competition from another multichannel

video programming provider as SUbject to competition,

and viewed cable systems -- including those with low

penetration rates -- as havinq undue marketpower if they

dod not face such competition.

Second, to the extent that the Co..ission takes

in~o account rates charged by cable systems with less

than 30 percent penetration rates, the Commission, at a

minimum, must discount such rate. in determining the

competitive rate differential, given that these .ystems

di.propor~ionately.erve ..all franchi.e areas. Par

exaaple, in coaparison with cable sys~... that the

Commission determined faced "effective competition" from

another multichannel video programming distributor, more

than twice as many cable systems with penetration rates

3 Pub. L. No. 102-385, 106 Stat. 1460 (1992).
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of Ie•• than 30 percent .erve franchi.e area. with fewer

than 1,000 .ub.criber.. Given the co..i ••ion'. findinq

that ...ller .y.te..' cost. per .ubacriber may be higher

than larger .y.t..s -- thus entitling the. to a higher

benchmark rate -- the Commission should give le•• weight

to rat•• charged by cable sy.tem. with low penetration

level. in deter.ining the competitive rate differential

to adju.t for the disproportionate number of such cable

sy.te.. that .erve .mall franchise areas.

The co.-ission must recalculate its banc~rk

rate. based on a recalculation of the competitive rate

differential as suggested above in order to achieve

Congre.s' aandate that cable subscribers PaY only a

"reasonable" rate for cable service. Cable operators

should be required to immediately comply with any

further rate reductions the Commission orders as a

result of such a recalculation.

DISCUSSIOI

I. 'ftle ee.ai_ion )lay Lawfully baluda fraa ~
cc.pet.itiva Rate Different.ial CAlculation Those
cable Sys~ with Penetration Rate8 of Leaa than
30 brgent in • Franchi. ArM

Section 623 only requires that the Commission

"take into account" or "consider" the rates for cable

syst..s SUbject to "effective competition" in

determining reasonable rates for basic and cable
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proqraJlUllinq service tiers. Sections 623(b)(2)(C)(i) and

623(c) (2)(B). The rates charged for cable service by

cable syst_ subject to "effective coapetit.ion" is just

one of llany factors that the cc.aission IMlst consider in

deteraininq "reasonable" rates; Congre.s did not intend

for it to be the~ factor taken into account. As the

Commission noted in its RePQrt and Order, "[n]Qthing in

the plain language of the Act mandates that all factors

be weighted equally as we implement our rate settinq

requirement., Qr that any Qne factQr or .et of factors

be given primary weight. NQr dQes the legislative

history suggest a cQntrary cQnclusion." Report and

Order at 1 179.

To determine what weight to give rate. charged by

cable ayateas subject tQ effective competitiQn in

deteraining a reaSQnable rate, it is critical to review

CQngress' gQal in enacting sectiQn 623. Congress

enacted SectiQn 623 based, in part, Qn a finding that

most cable televisiQn aubscribers have no
opportunity to select between coapeting
cable .ystems. Without the pre.ence of
anotber IMlltichannel video progra_ing
distributor, a cable system faces no local
coapetition. The result is undue lIarket
power fQr the cable Qperator as compared
to that Qf CQnsumers • • •

Section 2(a) (2), 1992 Cable Act. TQ resolve thi.

concern, CQngress stated that Qne Qf its primary goals

in enacting the 1992 Cable Act was to "ensure that
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consumer interests are protected in the receipt of cable

service" where "cable systems are not subject to

effective coapetition." section 2(b)(4), 1992 Cable

Act.

The 1992 Cable Act, then, Jaakes clear that cable

systeas with penetration rates of le.s than 30 percent

have undue market power if such systems do not also face

"effective competition" from another aultichannel video

proqra..inq provider. The 10 percent coapetitive rate

differential calculated by the Comaission, therefore, is

inherently "unreasonable" since it is based on rates

charged by such cable systems.

In light of the above statutory provisions, it is

clear that although Congress intended to exempt cable

systems with penetration rates of less than 30 percent

from rate regulation, it did not intend for such systems

to be taken into account as competitive system. in

determining "reasonable" rates for cable service. Given

Congress' recognition that these systems may not be

Subject to actual competition, it appears that Congress

aay have excluded such syste.. from rate regulation on

other policy grounds. For example, Congress clearly

intended to protect new cable systems from certain

regulation. The 1992 Cable Act, for example, requires

that franchising authorities "allow [al cable system a

reasonable period of time to become capable of providing
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cable .ervice to all hou.eholda in the franchi.e area."

Section 621(a)(4)(A). Consistent with a purpose of

protecting new cable .y.tem., Congre.. ..y have included

cable sy.t... with le.. than 30 percent penetration

rates under the definition of "effective coapetition" in

order to give them "a rea.onable period of ti.e" to

.erve a subscriber base sufficient to cover their costs

before sUbjecting them to rate regulation.

Rather than speCUlating on why Congre.s might

bave included noncompetitive cable systeas under the

"effective competition" definition, however, the

co.-ission should focus instead on how to take into

account rates charged by cable systems SUbject to

"effective competition" for the purpose of establishing

"reasonable" cable rates. As suggested above, the

Commission should take into account only those cable

systems which face "effective competition" from another

multichannel video programming provider, as defined

under Section 623(1)(1)(B) of the "effective

competition" definition, in deteraining a "reasonable"

rate. The exclusion of cable syste.. with penetration

rates of le.s than 30 percent from such a deteraination

is not prohibited by the 1992 Cable Act.
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II. If tile CO-ission Deterlli_ that It JIwIt Count
cable Sy.~ with Low Penetration Ratea A8
Co1Ipetitive Sys~ for~ of calculatinq
the COJlP8titive Rate Differential, It SbcNld
Di8ClOUDt UI.a weight AaGGrcIed 1:Iwa Ita~ CI'aarged By
__ 8¥.~ TG AGCGURt fer t:ba DiaprGpQt:tlonate
..".,.. ~ S101dl 8y.~ 8erYiAg _11 Pranchi_
ArM.

u argued above, the cc.ais.ion should not count

cable systems with low penetration rates as coapetitive

cable systems for purposes of calculating the

coapetitive rate differential. In the event that the

comaiaaion determines that such systems .ust be included

in determining the competitive rate differential, the

comais.ion should discount the weight accorded rate.

charged by such systems, given that a disproportionate

number of them .erve small franchise areas.

As noted above, the rates charged by syste.s

subject to "effective competition" for cable .ervice is

just one of the factors the CODaission .ust consider in

determining what is a reasonable rate. The co..i.sion

also is required to take into account, among other

factors, rates charged by "similarly situated" cable

systems and the cost of providing cable service.

Sections 623(b) (2) (C) (ii) and (c) (2) (A). As the

co..ission has recognized, it should balance these

statutory factors in determining reasonable rates.

Local Governments believe that it must also balance
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the•• f.ctors in calculating the competitive rat.

differential.

The 79 respondents to the coaai••ion's rate

survey th.t th. coaais.ion id.ntified a. ..rving Ie••

than 30 Percent of til. hou••hold. in • franchi.e area

di.proportionately ••rv....11 fr.nchi•••r.... For

example, of these 79 respondents, almo.t h.lf -- 46

percent -- serve franchise areas with 1,000 or fewer

subacriber.. Thi. percentage i. more than twice a. high

as that for cable systems that the Coamission identified

as facing Meffective competitionM from another

multichannel video programming distributor. Of tho.e

systems, only 19.5 percent (9 out of 46) reported

serving a franchise area with 1,000 or fewer

subscribers.

The disproportionate number of cable system. with

low penetration rates serving small fr.nchise areas is

of .ignificant concern, given the commission's finding

that smaller systems' costs are significantly higher

than larger systems -- thus entitling them to a higher

benchmark rate. Appendix E at , 27. To ensure that the

competitive rate differential is not artificially

deflated, the Commission should discount the weight

given to rates charged by cable systems with low

penetration levels to adjust for the disproportionate

number of such cable systems serving small franchise
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.r.... Suab an .djuataent should provide. IIOre

accur.te competitive rate differential.

III. The Ccmaission Should Recalculate t:be COIIpetitive
Bat. Differential and Req\lire cable Operator. to
I-.diat8ly CoIIply with Any hrt:ber Bate
Reductions Qrdore4



- 11 -

Cable operators should be required to i...diately

coaply with any further rate reduction. the co..i.sion

orders as a result of a recalculation of the competitive

rate differential.

COlfCLUSIQM

congr..s required that the ca.aission establiah

"reasonable" rates for cable service in areas not

subject to effective competition. Congress intended

that such rates not reflect the "undue market power" of

cable systems, inclUding cable syst... with a

penetration rate of les. than 30 percent, that do not

face competition trom another multichannel video

programming provider. Given that the Co..ission'.

current benchmark rates are based on the inclusion of

noncompetitive cable systems with penetration rates of

less than 30 percent, the Commission must recalculate

its benchmark rates and require cable system. to

[Footnote continued from previous page)
1991). Moreover, a stUdy by the Consumer Federation of
America reached a similar re.ult, concluding that
.anopoly cable rates would fall by approxi..tely one
halt in a c~titive market. CARle Tel.yision
Raqulatipn liaAriDgJI "fWe t.ha luAgeMitt" 00
TelaqoMUDiatiPDI NMI liJMnce At til· Couitte. an
lnargy ADd Qp'..rge go 1.1. 1303 ADd H.I. 256, 102d
COl\9., 1st ".s. 699 (1'91) (stat_nt of Gene
Ki...laan, Legislative Director of the Consumer
Federation of America).
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i ...diately comply with any further rate reductions

ordered as a result.

Respectfully Subaitted,

~A~/~L.....n •• Sne
Patrick J. Grant
stepbanie M. Phillipps
willi.. B. Cook, Jr.

ARNOLD , PORTER
1200 New Hampshire Avenue, N.W.
Washinqton, D.C. 20036
(202) 872-6700

Couns.l for the Local
Governments

June 17, 1993


